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QUESTIONS PRESENTED 


Appellant was convicted of violations of the narcotics laws. 
The narcotics were discovered during a search conducted pur- 
suant to a search warrant. The affidavit in support of the 
‘warrant recited, inter alia, knowledge by the affiants that the 
‘premises to be searched were occupied by a known narcotics 
‘peddler, and the hearsay statement of a Special Employee that 
he had recently purchased narcotics on the premises. 

Appellant, with retained counsel, sought a continuance on 
ithe day of her trial, alleging that she was engaged in an at- 
‘tempt to obtain the services of another attorney. Her motion 
was denied, and she was represented at trial by the attorney 
she had retained at least sixteen weeks earlier, and who con- 
tinues to represent her on this appeal. 

In the opinion of appellee, the following questions are 
presented: 

1. Did the affidavit offered in support of the search warrant 
i contain sufficient evidence of probable cause for the warrant’s 
issuaance? 

2. Did the denial of appellant’s request for a continuance 
deprive her of due process of law? 


(I) 


Events before trial relating to selection of counsel. _ 
Rule involved. 
Summary of argument 
Argument: 
I. The search warrant was issued on probable cause. 
IJ. Appellant’s motion for a continuance was properly denied-- 
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BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Appellant was indicted on October 16, 1961, and charged 
with two violations of the narcotics laws (26 U.S.C. § 4704(a) ; 
21 U.S.C. § 174). She was tried by jury on February 15 and 
16, 1962, was convicted on both counts of the indictment, and 
on March 30, 1962 sentenced concurrently to two to eight years 
imprisonment on count I and eight years imprisonment on 
count II. This appeal followed. 


THE MOTION TO SUPPRESS 


On August 2, 1961, pursuant to an affidavit sworn to by two 
members of the Narcotics Squad of the Metropolitan Police 
Department, a warrant issued for the search of the premises 
known as 1742 Corcoran Street, N.W., District of Columbia, 
entire first floor front and all of the premises occupied by 
James Campy Irby (hereinafter referred to as the “premises”). 
The affidavit, which is set forth verbatim, infra pages 4-6, 
recited in substance: 


(1) 
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a. that James Irby and one “Sweetie” occupied the 
premises; 

b. that Irby was a known narcotics peddler; 

c. that a Special Employee entered the premises on 
June 16, 1961 and was told that Irby was out capping 
heroin; 

d. that on June 16 several known narcotics users were 
loitering outside the premises; 

e. that a man known as “Little Eddy” took money, 
outside the premises, from the Employee and other 
known narcotics users, entered the premises, reappeared 
shortly thereafter, and delivered narcotics to the 
Employee; 

f. that the Employee had purchased narcotics from 
“Sweetie,” on the premises, on July 26, 1961. (J.A. 1-4.) 


On the basis of this affidavit, a search warrant issued (J.A. 1). 
The premises were searched, narcotics were located thereon, 
and appellant, who was there, was arrested (Tr. 26). Her 
motion to suppress evidence, filed February 13, 1962, was heard 
and denied on February 15. 


THE TRIAL 


Appellant was indicted on October 16, 1961, and brought to 
trial on February 15, 1962. The Government produced four 
witnesses. Three were cross-examined by defense counsel. At 
the conclusion of the Government's case, appellant unsuc- 
cessfully renewed a prior motion to suppress evidence. The 
jury found appellant guilty on both counts of the indict- 
ment. The sufficiency of proof of guilt is not in issue on this 
appeal. 


EVENTS BEFORE TRIAL RELATING TO SELECTION OF COUNSEL 


Appellant’s motion to suppress, filed on February 13,. 1962, 
was heard on February 15. Prior to argument on the motion, 
appellant’s retained counsel advised the court that appellant 
had told him, several days earlier, that she had decided to hire 
another attorney, that said attorney had contacted retained 


a“pr,” refers to the transcript of the proceedings on February 16, 1962. 
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counsel by telephone and had stated that he was interested 
in the case. Retained counsel informed the court that ap- 
pellant’s decision had apparently been prompted by her dis- 
satisfaction with his suggestion that she plead guilty to one 
count of the indictment. Retained counsel stated that the 
other attorney was not present in the court room, that he was 
reluctant to enter his appearance since final arrangements had 
notbeen made. (J.A.8-10.) 

Appellant then addressed the court, and requested a continu- 
ance so that she could obtain new counsel. She stated that she 
had talked to the attorney of her choice that morning, that he 
had not been “formally hired but arrangements will be made 
within a few days and I would like time to talk with him and 
hire him as my counsel.” The court denied appellant’s request 
for a continuance, and argument on the motion to suppress was 
heard. (J.A.11-12.) 

On the following day, the trial judge put in the record ap- 
pellant’s letter to him, which had been handed to him by re- 
tained counsel. The letter requested a continuance “until I 
can hire my preference in attorneys” (J.A. 21.) The con- 
tinuance was denied and the trial continued. 


Retained counsel continued to represent appellant at time of 
sentencing. He thereafter filed a notice of appeal on her be- 
half. He entered his appearance, with associate counsel, in this 
Court on May 9, 1962. He continues to represent her in these 
appellate proceedings. Appellant’s brief is submitted in the 
name of retained counsel’s associate. 


RULE INVOLVED 


Rule 41(c), Federal Rules of Criminal Procedure, provides 
in part: 

A warrant shall issue only on affidavit sworn to before 
the judge or commissioner and establishing the grounds 
for issuing the warrant. If the judge or commissioner is 
satisfied that grounds for the application exist or that 
there is probable cause to believe that they exist, he shall 
issue a warrant identifying the property and naming or 
describing the person or place to be searched. 
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SUMMARY OF ARGUMENT 


I 


There were ample grounds for the issuance of a warrant to 
search 1742 Corcoran Street, N.W. The personal observations 
of the applicants for the warrant, considered with or without the 
hearsay statements of a Special Employee, provided the com- 
missioner with a reasonable basis for issuing the warrant. 


I 


Appellant had no absolute right to select counsel of her 
choice. Herrequest fora continuance, so that she could attempt 
to hire new counsel, was conspicuous in its untimeliness; no 
excuse for what may properly be deemed her efforts to pro- 
crastinate appears on the record of this case. 


ARGUMENT 
L The search warrant was issued on probable cause 


Premises occupied by appellant were the subject of a search 
warrant. A search of the premises produced narcotics and 
narcotics paraphernalia. Such material was introduced in 
evidence at appellant’s trial. She disputes the sufficiency of the 
affidavit offered in support of the application for the warrant. 

‘A search warrant issues when the issuing judge or commis- 
sioner is satisfied that grounds for the application for the war- 
rant exist, or that there is probable cause to believe they exist. 
Rule 41(c), Fed. R. Crim. P. In the instant case, the com- 
missioner who issued the warrant for the search of the premises 
occupied by appellant made his determination on the basis 
of the following affidavit: 


AFFIDAVIT: 

About 9:40 A.M., June 16, 1961, Dets. Virgil S. Hood 
and Joseph W. Somerville, Narcotic Squad, MPDC, con- 
tacted a confidential Special Employee in the 1500 block 
of 13th St., N.W. Det. Hood searched the Special Em- 
ployee and found him free of any money and narcotics 
and gave him $10.00 MPDC Advance funds to purchase 
6 capsules of heroin from inside of premises 1742 Cor- 
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coran St., N.W., Ist floor front apartment occupied by 
James C. Irby and a white female called Sweetie. The 
Special Employee was then driven to 17th and Corcoran 
St., N.W. in a private auto by Dets. Hood and Somer- 
ville, and was observed to enter premises 1742 Corcoran 
St., N.W. and remain inside about 10 minutes and come 
out and return to the auto and informed Dets. Hood and 
Somerville that James Irby alias Cueball was out cap- 
ping up some heroin and would be back in an hour. 
While observing the premises Dets. Hood and Somer- 
ville observed 7 known addicts standing in front of 
premises 1742 Corcoran St., N.W. 

About 10:35 A.M. Dets. Hood and Somerville ob- 
served the Special Employee contact a subject known 
as “Little Eddie” and handed him the money that had 
been given to him by Det. Hood. Little Eddie was also 
observed to take money from several of the other ad- 
dicts that were standing on the corner of 17th and Cor- 
coran St., and walk to 1742 Corcoran St., N.W., first 
floor front apartment, remain a short time and return 
to the corner and hand a small white package to the 
Special Employee at which time the Special Employee 
walked away north on 17th St., N.W., and east on T St., 
N.W., at all times within the observations of Dets. Hood 
and Somerville. The confidential Special Employee 
turned over to Det. Hood in Somerville’s presence, a 
white paper napkin containing 6 gelatin capsules of 
white powder and one dollar change. Det. Hood 
searched the Special Employee and found him free of 
any money or narcotics. 

Det. Hood brought the capsules to the Narcotics Squad 
Office and made a preliminary field test on a portion of 
the powder from one of the capsules which indicated 
by positive color reaction the presence of an alkaloid 
of the opiate group, in Det. Somerville’s presence and 
placed them in a small cream colored envelope which 
both officers initialed for future identification and Det. 
Hood placed them in his desk and locked it. 


659468—62-——-2 
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James Campy Irby, alias Cueball is known to the 
Narcotic Squad as a known and convicted narcotic ped- 
dler. From the officer’s knowledge of the illicit nar- 
cotic traffic, it is their belief that there is now concealed 
in premises 1742 Corcoran St., N.W., that part occupied 
by James C. Irby, narcotic drugs and paraphernalia in 
violation of the Harrison Narcotic Drug Act and that 
the premises is being used as & dope pad and that James 
Irby is the occupant and/or operator. 

About 11:30 A.M. Wednesday, July 26, 1961, the Spe- 
cial Employee stated that he went to 1742 Corcoran St., 
N.W., 1st floor front apartment. Contacted a white 
female known to him as Sweetie. She asked the Special 
Employee how many he wanted and said do you know 
the price has gone up to $2.00 per cap? The Special 
Employee then said “I want five caps”. The female 
then handed the Special Employee 5 gelatin capsules 
each containing a white powder and he handed her 
$10.00 and left the premises. 

(s) Vircry J. Hoon, 
Narcotics Squad, MPDC. 
(s) JosepH SOMERVILLE, 
Narcotics Squad, MPDC. 
Subscribed and sworn to before me this 2d day of August, 
1961. 
(s) Sam WERTLEB, 
US. Commissioner. 
Dated August 2, 1961. 


In brief, the commissioner had for consideration the direct 
knowledge of the affiants that the premises were occupied by @ 
known narcotics peddler, that known narcotics users congre- 
gated around the premises, that a contact man (Little Eddy) 
took money from the known users, entered the premises, and 
emerged shortly thereafter with narcotics which he delivered, 
at-the least, to a Special Employee. This information, based 
on the affiants’ personal observations, was supplemented by 
the hearsay statements of the Special Employee, known to 
the affiants, that he had been told, while on the premises, 


” 


that the occupant was out “capping up some heroin,” and 
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that he, the Special Employee, had purchased narcotics on 
the premises five days prior to the date of the affidavit. 

What constitutes reasonable grounds or probable cause for 
the issuance of a search warrant generally depends on the cir- 
cumstances of the particular case. See United States v. 
Ramirez, 279 F. 2d 712 (2d Cir. 1960), cert. denied, 364 U.S. 850. 
No two fact situations are identical. However, certain guide- 
lines have been formulated. Probable cause exists where ‘the 
facts and circumstances within [the arresting officers’] knowl- 
edge and of which they had reasonably trustworthy information 
[are] sufficient in themselves to warrant a man of reasonable 
caution in the belief that’ an offense has been or is being com- 
mitted.” Draper v. United States, 358 U.S. 307, 313 (1959) 
(probable cause to arrest without a warrant). Probable cause 
to arrest without a warrant may be based on hearsay, and a 
search warrant may be based, at the least, on hearsay. Jones 
v. United States, 362 U.S. 257 (1960). The commissioner’s de- 
termination to issue the warrant is conclusive unless his judg- 
ment is arbitrarily exercised. United States v. Spears, 287 F. 
2d7 (6th Cir. 1961) ; United States v. Ramirez, supra; Evans v. 
United States, 242 F. 2d 534 (6th Cir. 1957), cert denied, 353 
US. 976; Gracie v. United States, 15 F. 2d 644 (1st Cir. 1926.) 
And see Brinegar v. United States, 338 U.S. 160 (1949) ; John- 
sonv. United States, 333 US. 10 (1948). 

The court’s application of these guides to specific fact situa- 
tions demonstrates that ample grounds existed for the issuance 
of the warrant in the instant case. In Ward v. United States, 
108 U.S. App. D.C. 282, 281 F. 2d 917, cert. denied, 365 U.S. 837 
(1960), an affidavit in support of a warrant recited the affiants’ 
observation of known peddlers and users entering and leaving 
the premises to be searched on at least two occasions, the en- 
trance of a known peddler who, upon departure was discovered 
to possess narcotics (which he stated, he purchased on the 
premises), and “other information” from reliable sources. This 
Court stated that the affidavit contained ample support for the 
warrant, and would have been sufficient even absent the hear- 
say statement of the known peddler. In Hall v. United States, 
279 F. 2d 389 (7th Cir. 1960), cert. denied, 364 U.S. 920, a hear- 
say statement made by an unknown source that she had been 
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told by the occupant of certain premises that a load of sugar 
was “hot,” coupled with a two hour observation by the affiant 
of the premises, which gave forth the odor of fermenting mash, 
formed a basis sufficient for the issuance of asearch warrant. In 
Christensen v. United States, 104 US. App. D.C. 35, 259 F. 2d 
192 (1958) a tip from unidentified informants that the de- 
fendant was selling stolen drugs at a certain location, coupled 
with police observation of the defendant at that location, where 
he engaged in whispered conversations and carried a brown 
paper bag, was held sufficient to justify an arrest without a 
warrant. In Brandon v. United States, 106 US. App. D.C. 118, 
270 F. 2d 311 (1959), a police officer’s affidavit, based on the 
hearsay communications of a reliable informant, and reciting 
that the defendant was storing narcotics at a certain location 
was held to be a sufficient basis for a search warrant. In Evans 
vy. United States, 242 F. 2d 534 (6th Cir. 1957), cert. denied, 353 
US. 976, the affidavit of an unknown person who swore that the 
defendant had moonshine in his home was sufficient grounds for 
a search warrant. See also Spurlock v. United States, 295 F. 2d 
387 (9th Cir. 1961) (double hearsay, corroborated, sufficient for 
arrest and search without warrant) ; M inovitz v. United States, 
— US. App. D.C. —, 298 F. 2d 682 (1962) (hearsay and 
personal observation sufficient for warrant) ; DiBella v. United 
States, 284 F. 2d 897 (2d Cir. 1960), judgment vacated on other 
grounds, 369 US. 121, (personal observations plus hearsay in- 
formation constitute ample evidence for probable cause) ; 
United States v. McKay, 283 F. 2d 399 (7th Cir. 1960), cert. 
denied, 365 U.S. 813 (personal observations plus the statements 
of a hearsay informer, not identified as reliable, are sufficient 
basis for arrest without a warrant); United States v. Joseph, 
278 F. 2d 504 (3d Cir. 1960), cert. denied, 364 U.S. 823. The 
warrant in the case at bar was issued by a commissioner pos- 
sessed of information more reliable than that in the Ward, Hall, 
Christensen, Brandon and Evans cases. He properly exercised 
his discretion in issuing the warrant. 

Appellant relies heavily on Jones v. United States, supra. 
His reliance is not well founded. In Jones, the affidavit in 
support of the search warrant recited: 
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a. an informant said the defendant sold narcotics 
(hearsay) 

b. the informant said he had purchased narcotics from 
the defendant at the premises; (hearsay) 

c. the informant said he bought narcotics from the 
defendant the previous day; (hearsay) 

d. other persons had stated that the defendant sold 
narcotics; (hearsay) 

e. the defendant was a known user; (not hearsay) 

f. the informer had previously given correct informa- 
tion (not hearsay). 


Thus, in Jones the affiant had no personal knowledge of what 
transpired on the premises which were the subject of the search 
warrant. The warrant was based on hearsay; the fact of the 
violation—based on the hearsay statements of the informant— 
was “corroborated” solely by the knowledge that the defendant 
was addicted to narcotics. The Supreme Court in Jones up- 
held the validity of the warrant, finding the affiant’s knowledge 
of the informer’s reliability and of the defendant’s addiction a 
“substantial basis for crediting the hearsay.” Id. at 269. In 
the instant case, the basis for the warrant is not hearsay, but 
rather, the personal observations of the affiants. If hearsay 
can support a warrant, it is undisputed that direct knowledge 
is more than sufficient. And even if, in the instant case, one 
considered the Special Employee’s statement that he had pur- 
chased narcotics from the occupant of the searched premises as 
the “basis” for the warrant, that statement was abundantly 
corroborated by the observations of the affiants. 

The Supreme Court in Jones cautioned against reliance on a 
“reckless or prevaricating tale.” Jd. at 271. Where the “tale” 
(of the informant) concerns a known user, said the Court, that 
in itself greatly minimizes such a fear. Ibid. And where, as 
in the instant case, there is ample evidence of illegal activity 
occurring at a certain location, personally known and forming 
a meaningful picture to trained experienced observers, the fear 
is non-existent. See Jackson v. United States, —— U.S. App. 
D.C. — F. 2d —. (1962) ; Dizon v. United States, 111 U.S. 
App. D.C. 305, 296 F. 2d 427 (1961); Christensen v. United 
States, supra. 
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Il. Appellant’s motion for a continuance was properly denied 


Appellant appeared in court on the day of her trial with 
counsel she had retained at least sixteen weeks earlier. Re- 
tained counsel advised the court, prior to argument on ap- 
pellant’s motion to suppress, that appellant had, several days 
earlier, advised him that she had decided to hire another at- 
torney. He further stated that the latter attorney had tele- 
phoned him and expressed an interest in the case, but neverthe- 
less, was not present in the courtroom due to his reluctance 
to represent appellant before he and she had concluded their 
arrangements. 

Appellant then informed the court that she had not “for- 
mally hired” the attorney, but that arrangements would be 
made within a few days. She requested time “to talk with 
him and hire him as my counsel.” The court denied her re- 
quest. The court stated (in response to counsel’s statement) : 


I think it is very appropriate that you put this in the 
record, but under the circumstances you have given me, 
I could not possibly speculate as to whether she is or is 
not going to get counsel, and particularly after the in- 
terim of time from October to February 15. This case 
has been pending since the 16th day of October, sir. I 
should say, too, for the record, Mr. Williams, I know you 
have been a practicing lawyer at this bar for many, 
many years, specializing in the criminal field and with 
a particular acquaintanceship with the narcotics field 
in legal matters. You were retained counsel in this 
case and that being so, I feel there is no justification in 
carrying this case over to some other time on the basis 
of the facts that you have told me. (J.A. 10.) 


In response to appellant’s statement, the court said: 


Madam, I would like to be able to comply with your 
request, but this case has been pending since October, 
1961. You have had counsel, employed counsel of your 
own choice, who has been in the case since that date and 
now you are asking at the time this case comes on for 
hearing that this be continued further in the expectancy 
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or hope that you might get some other counsel, who 
has not in fact been employed. (J-A. 11.) 


The following day, February 16, appellant appeared in court, 
again represented by her original counsel. She renewed her 
request for a continuance by means of a letter to the trial judge. 
The court stated: 


I have read the note which you have given me and I 
assume, Mr. Williams, that this has been given to you 
for transmittal to the court by your client Mary D. Irby 
and I will cause this to be lodged in the file so that any 
rights she may have may be fully and adequately 
protected. 

I say to you, by way of repetition, that this case has 
been pending in court since the 16th of October, 1961, 
and that this defendant has had an attorney throughout 
that time of her personal selection. 

J. Leon Williams is a man of many years experience 
at this bar and he has functioned in criminal matters 
diligently, to the court’s knowledge, and he is ac- 
quainted with the law relating to the narcotic practice 
in the District of Columbia and criminal actions growing 
therefrom, and to permit this case to be continued at the 
date of trial, the date of yesterday, in the light of what 
T have said to you and without any firm commitments as 
of this date that she has other counsel to serve her in 
this case, would be to make a mockery of the criminal 
calendar of this court and I am not prepared to do that. 
I am, therefore, denying the motion to have this case 
continued. 

I might add to what I said, gentleman, that if I did 
this, this calendar would be in such a state of uncertainty 
that persons who are anxious to have their guilt or 
innocence determined would be put in a position of not 
having a timely trial. (J.-A. 22, 23.) 


Thereafter, the trial continued. (A jury had been sworn on 
February 15.) The Government produced its four witnesses, 
testimony was taken, and appellant was found guilty as 
charged. 
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Appellant argues that she was denied her right to select 
counsel of her choice. The Government concedes that a de- 
- fendant is entitled toa reasonable opportunity to select counsel 
of his or her own choosing. We part company from appellant, 
- however, when she asserts that right as absolute. For as this 
Court has stated, an accused’s “right to select his own counsel 
cannot be insisted on in a manner that will obstruct an orderly 
procedure in courts of justice, and deprive such courts of the 
exercise of their inherent powers to control the same.” Smith 
v. United States, 54 App. D.C. 53, 55, 228 Fed. 259, 261 (1923). 
Where a defendant appears in court and states at the moment 
of trial that she is without counsel of her choice, no error is 
committed by a court which refuses to continue the trial if 
she herself is responsible for that condition. Ibid? Again, 
in Releford v. United States, 288 F. 2d 298 (9th Cir. 1961), 
the court stated: 

An accused’s right to select his own counsel cannot 
be insisted upon in & manner that will obstruct an 
orderly procedure in courts of justice. . . . Thus if a 
defendant does not act expeditiously in securing counsel 


of his choice or fails to give the court prompt notice that 
bis retained counsel will be unable to attend the trial, 
the trial court may, in the exercise of its sound discretion, 
do what is reasonably necessary to meet the situation. 
Id. at301. 


See also MacKenna v. Ellis, 263 F. 2d 35 (5th Cir. 1959) (denial 
of continuance requested at trial where arrest occurred six 
months earlier and defendant not prevented from communi- 
cating with counsel, held proper) ; cf., Moore v. United States, 
95 US. App. D.C. 92, 220 F. 2d 198 (1955). 

This Court addressed a contention markedly similar to ap- 
pellant’s in N eufield v. United States, 73 US. App. D.C. 174, 118 
FP. 2d 375 cert. denied, 315 US. 798 (1941). The decision, as 
evidenced by the following excerpt from the Court’s opinion, is 
not only applicable to, but, we suggest, dispositive of the case at 
bar: 


2 Significantly, no question of effective assistance of counsel appears either 
in this case or in Smith. 
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So far as concerns the point that Flynn should have 
been allowed to choose his own counsel: It was not made 
to appear that at any time other than the moment of the 
motion for continuance Flynn had made application to 
be allowed to choose counsel and that his application was 
denied. And it was not made to’ appear that he was 
ignorant of his right to counsel or that he was unable to 
secure counsel. On the contrary it appears from the 
record that he knew of his right to counsel and that he 
was able to secure counsel, since he was at one time rep- 
resented by Mullen—at least temporarily—and had re- 
tained David for a special purpose. An accused aware 
of his right to counsel and able to obtain counsel himself 
cannot over an extended time—in this case from Sep- 
tember 21, 1939, until November 15 following, a period 
of approximately eight weeks—omit to take any steps 
either towards himself retaining counsel for the trial 
proper or towards securing an appointment by the court 
and then—at the moment of commencement of trial— 
properly complain that unless a continuance is granted 
in order that he may select counsel he will have been 
denied the right of choice of counsel for the trial proper. 
In these circumstances the trial judge was confronted 
with the alternatives of delaying the trial, of proceeding 
so far as Flynn was concerned without counsel, or of 
appointing counsel. It cannot be said that he abused 
his discretion by adopting the last alternative. Id. at 
183. 


Lee v. United States, 98 U.S. App. D.C. 272, 235 F. 2d 219 
(1956), relied on by appellant, is inapposite. In Lee, defendant 
had retained counsels A and B. On the morning of trial, they 
withdrew, stating that counsel C had been retained in their 
stead. Counsel C informed the trial judge that he was ready 
to try the case. In the trial court, however, counsel C moved 
to withdraw, claiming a conflict of interest. The court per- 
mitted the withdrawal. Counsels A and B were then present 
in the courtroom. The trial judge requested each to represent 
the defendant. Counsel A claimed conflict of interest. Counsel 
B stated that the defendant did not want his services, was 
threatening to complain to the Grievance Committee about 
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him, and would take any other attorney than himself or A. 
Nevertheless, the court instructed B to represent the defendant. 
The defendant objected, unsuccessfully. 

In short, at the moment of trial, Lee had been abandoned by 
all counsel, and through no fault of his own, had no attorney 
to represent him. No action or inaction of Lee’s was even 
indirectly the cause of any delay. Absent fault on his part, 
he was entitled to be represented by someone other than a 
counsel whose services he emphatically rejected. 

In the instant case, however, the “fault” is all appellant’s. 
The counsel representing her on October 27 (a week after 
arraignment) continued to represent her on February 16. On 
the day of trial, raising the possibility that she would hire 
another attorney, she requested a continuance. She offered no 
justification for her delay in requesting the continuance. 
Appellee, with its witnesses present, was ready to proceed. The 
case had been set down for trial weeks earlier. The grant of a 
continuance at the last moment would perhaps have prejudiced 
the rights of other defendants, and would have sorely interfered 
with the effective administration of the District Court. The 
grant or denial of a continuance is within the sound discretion 
of the trial court. Neufield v. United States, supra at 178. The 
trial court in the instant case clearly did not abuse its discretion. 

Finally, we suggest that it is not irrelevant to note appellant’s 
continued representation by the counsel whose services, she in- 
dicated at trial, she did not prefer to those of another. He was 
present at time of sentencing on March 30, 1962, he filed appel- 
lant’s notice of appeal on April 5, he entered his appearance on 
behalf of appellant, with his associate Mr. Muriel, on May 9, 
he filed appellant’s motion for leave to file record out of time 
on May 9, and he represents her as of the date of this writing. 
Accordingly, appellant’s brief’s attempted portrayal of an at- 
torney-client relationship “subversive to the best interest of the 
appellant” is perhaps less than accurate. Cf., Barber v. United 
States, 227 F. 2d 431 (10th Cir. 1955). 
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CONCLUSION 


Wherefore, it is submitted that the judgment of the District 
Court should be affirmed. 


Davin C. ACHESON, 
United States Attorney. 
Franx Q. NEBEKER, 
Cxuar.es T. DuncAN, 
Barry Sipman, 
Assistant United States Attorneys. 
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